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SYNOPSIS This cause came on to be heard followwng a Retailers
Occupation/Use Tax audit perforned by the |Illinois Departnent of Revenue
(hereinafter the "Department”) upon XXXXX (hereinafter the "Taxpayer"). As
Taxpayer did not agree wth the proposed liability determned by the
Departnent, an assessnent was issued whose tinmely protest by Taxpayer
culmnated in this contested case. At hearing, Taxpayer contested certain
findings made by the Departnent auditor after an audit of the conpany's
books and records for +the period of February 1987 through Cctober 1989.
The major portion of the liability established by the auditor was use tax
upon itens of tangible personal property purchased by Taxpayer for rental
pur poses. A minor anount of liability was assessed on purchases of
suppl i es Taxpayer had made wi thout paying tax. At hearing, the Taxpayer
primarily focused on the Use Tax assessed on their purchase of rental
itens.

The issues raised by Taxpayer are that there were m sunderstandings in

its industry to the extent that assessnent of the tax here is violative of



constitutional equal protection and due process provisions. Taxpayer also
contends it should be allowed a credit for Retailers' COccupation Tax it
collected on its rental receipts.

After reviewing the conplete transcript of record including al
docunents admtted therein, | recomend the issues be resolved in favor of
the Departnent and the liability be upheld.

FI NDI NGS OF FACT

1. Taxpayer conducted business operations in Illinois during the
audit period by renting and selling various itens of tangible personal
property such as appliances and furniture. (Dept. Ex. No. 2).

2. The major portion of Taxpayer's revenues were rental receipts
fromits |leasing of tangible personal property. A small part of its
receipts were fromthe retail sale of tangible personal property. (Tr. pp.
48-49; Dept. Ex. No. 2).

3. The rental contract taxpayer used in its business does not have
an option to purchase for a nomnal anbunt and it does not require its
| essee customer to buy the itembeing |l eased. (Dept. Ex. No. 2 pp. 52, 73-
76) .

4. Pursuant to statutory authority, the auditor did cause to be
issued a Correction of Returns and this served as the basis for Notice of
Tax Liability (NTL) No. XXXXX issued by the Departnent on June 14, 1990 for
$89, 440.00 tax plus statutory interest and penalty. (Dept. Ex. Nos. 1 and
3).

5. Taxpayer submtted no letter ruling or other witten opinion
i ssued by the Departnent stating Taxpayer was to collect and remt tax on
rental receipts. (Tr. pp. 3, 72; Dept. Ex. No. 2).

CONCLUSI ONS OF LAW A tax is inposed wupon the privilege of using
tangi bl e personal property in Illinois. Ill. Rev. Stat. ch. 120, par

439. 31 The word "use" is defined in the Use Tax Act as the exercise of



owner shi p power over tangible personal property such as the nerchandi se
Taxpayer rented in the instant case. Ill. Rev. Stat. ch. 120, pars. 439.2
and 439.3

Taxpayer offered evidence regarding the tax collection and reporting
practices of other rental businesses as support for its argunment that the
Departnment's adm nistration of the Retailers' Occupation and Use Tax Acts
in regards to Taxpayer violated its constitutional equal protection and due
process rights.

I do not find this argunent persuasive because the tax collection
practices of other businesses are not relevant to the liability established
agai nst Taxpayer herein, and | therefore wll not <consider it in
determning if Taxpayer has overcone the prima facie case of the
Departnment, which consists of the introduction of its corrected return into
the record. (Dept. Ex. No. 1). The possibility that another business may
al so have been collecting and filing its taxes incorrectly does not absol ve
Taxpayer fromits failure to pay taxes correctly.

M. XXXXX, Taxpayer President, testified that approximately 95% of his
revenues were fromrental receipts (Tr. pp. 48-49) and this was confirnmed
by M. Arthur Harder, Departnment auditor, whose testinony and audit
cal cul ations coincided wth this approxi mate percentage amount (Tr. pp 35-
38; Dept. Ex. No. 2, pp. 46-49). M. Harder testified further that he only
assessed Use Tax on the itens Taxpayer rented but did not sell. (Tr. p.
34- 35) .

Taxpayer, as a lessor, was a user of the nerchandi se he | eased (Philco
v. Departnent of Revenue 40 IIl. 2d 312, 1968) and the U.S. Suprene Court
has noted the legality of the Illinois Use Tax. United Air Lines v. Mihin
410 U. S. 623

The Departnent delineated the rule that |essors owe wuse tax upon

purchases of rental property inits regulations (86 Admn. Code ch. |



Secs. 130.220 and 150.305 (e)) and further specified in another regulation
(86 Adm n. Code ch. |, Sec. 130.2010) that the "l ease" of tangi ble persona
property under an agreenent containing an option to purchase for $1.00 or
ot her nom nal anobunt was actually a conditional sale fromthe outset whose
total receipts are subject to Retailers' COccupation Tax. Illinois case |aw
has al so provided guidance upon the difference between true |eases and
condi ti onal sal es. Arco Bag Conpany v. Facings, Inc. 18 Ill. App. 2d 110
(1958)

Against this background of considerable authority that exists in the
area, | find Taxpayer's argunent that it was nearly inpossible for it to

determine its tax responsibilities (Taxpayer Brief, p. 4) to be wthout

merit. Because Taxpayer's |eases were true |leases and not conditional
sales, it incurred Illinois Use Tax liability on its purchase of
mer chandi se for the purpose of |easing. As M. Harder stressed in his

testinmony, a taxpayer who has a question on their tax responsibilities in
the rental area should submt it to the Departnent's |legal division for a
written ruling.

In this hearing Taxpayer instead attenpts to rely upon alleged ora
advice given to it by a Department enpl oyee, one "Barthelnme", that it was
supposed to collect tax wupon its rental receipts. |In light of Departnent
Regul ati ons and Taxpayer Ex. No. 5, | attach no weight to this. First, it
is inherently suspect because of its self-serving nature. Also, ny
exam nation of Taxpayer Exhibit No. 5, which is a copy of notes supposedly
taken by Vice-President XXXXX during this conversation with "XXXXX" (Tr.
pp. 62-63), shows that statenents thereon are not consistent wth the
al l eged incorrect verbal advice but actually correctly state the law. For
exanple the first two statenents:

"Sal es Tax due on full ant-including rental

Tx not due until purchase then it is due on full ant pd in on itent



are consistent wth the rule that wunder a conditional sales contract al
paynents are subject to ROT even if they are called "rental".
The final two statenents on Taxpayer Ex. No. 5, which are:
"[ NO USE TX DUE]
Items purchased for resale”

are consistent with the rule that tax is not due upon itens when they are
purchased for the purpose of resale. Under Departnent regulation 130.505
(86 Adm n. Code ch. |, Sec. 130.505) entitled "Returns and How to Prepare",

it is stated:

"Returns shall be filed on forms prescribed and furni shed by the
Depart nment . It is the duty of the taxpayer to obtain forns, and
failure to obtain themw Il not be an excuse for failure to file

returns when and as required by | aw.

This Retailers' QOccupation Tax rule has been incorporated by reference
into the regulations that govern the Use Tax. See 86 Adm n. Code ch. |
Secs. 150.910 and 150.1201. It neans that a taxpayer is under a |legal duty
to file Retailers' COCccupation and Use Tax returns according to the
requirements of Illinois |aw Failure to obtain the returns or file the
correct taxes thereon is not a valid reason to excuse a taxpayer fromits
responsibilities.

Simply seeking oral or verbal advice is not sufficient to satisfy a
taxpayer's tax collection or paynment responsibilities, as Subpart J of
Departnment regulations (86 Admn. Code ch. |, Sec. 130.1001) that was in
effect during the audit period, entitled "Binding Opinions" stated as
foll ows:

Section 130.1001 When Opinions fromthe Departnent are Binding.

a) Taxpayers nust not rely on verbal opinions from Departnent

enpl oyees, but wll be protected only if the opinion from
the Departnment is in witing. Even then, the opinion ceases
to have any effect if the law is changed in any pertinent
respect by the General Assenbly, or if a pertinent change in
the interpretation of the lawis nmade by a Court decision or

by sonme change in the Departnent's regul ati ons, whether such
change is acconplished by neans of a new regulation or by



means of a revision of an existing regul ation.

b) The Departnent may al so rescind outstanding witten opinions
or rulings issued prior to any given specified date by
issuing a bulletin or sonme other formof general public
notice to that effect.

c) As used herein, "Regulation”™ neans any Departnent rule or

Regul ati on of general application, whether called a "Rul e",
a "Regul ation", an "Article" a "Section", a "Part", or
sonet hi ng el se.

The requirenment that binding opinions fromthe Departnent nust be in
writing nmeans taxpayer cannot rely on verbal advice given and use that as a
defense to escape its liability for Use Tax. The reason for the witten
opi nion requirement of 130.1001 is to preserve the witten opinion fromthe
Departnent to a taxpayer as docunentary evidence that the advice or opinion
was actually given. Wen a taxpayer states that nonths or years earlier he
was orally told sonething by a Departnent enployee in a conversation, one
may not be certain about what was actually said by either party as the
speaker may msspeak, the |I|istener may not understand, or the speaker's
statenment or question may not accurately describe his situation.

As noted above in ny anal ysis of Taxpayer Exhibit No. 5, | have doubts
about the alleged verbal statenents, and | attach no weight at all to them
Also inmportant here is that while Taxpayer's witnesses identified M ke
Barthelnme as the alleged declarant, they failed to produce him at the
hearing as they easily could have done. 86 Adm n. Code ch. I, Sec. 200.145
(b)

Regar di ng Taxpayer's request for a credit of ROT paid in error against
their Use Tax liability, the statutes do not authorize such a credit so |
amrequired to deny this request. The Taxpayer could file for and obtain a
claimfor <credit or refund of such taxes so long as it conplies wth
statutory provisions (Ill. Rev. Stat. ch. 120, pars. 445 and 445a) t hat

i ncl ude bearing the burden of the tax. |In this regard, Taxpayer's request

for the use of conditional prom ssory notes issued to its vendees is



nei ther authorized by statute or covered by the decision in Central I11.
Light Co. v. Departnent of Revenue 117 II1l. App. 3d 911 (1983), which only
approved the use of unconditional prom ssory notes for this purpose.

This claim for credit procedure was expl ained to Taxpayer in a March
6, 1990 letter from the Departnment's |egal services bureau (see copy in
Departnment Ex. No. 2, pp. 54-56) but Taxpayer at hearing acknow edged that
while they wunderstood the claimfor <credit procedure, they chose not to
followit. (Tr. pp. 60-61).

Taxpayer states in their Brief (p.7) that assessnment of the Use Tax
against it would constitute double taxation, and in support cite the four
qualifying conditions as stated in Illinois case |law, one of which is two
taxes assessed for the sane purpose. That is not true here as the Use Tax
is inposed on a purchaser's acquisition of tangible personal property at
retail for wuse or consunption. The right to exercise an incident of
ownership over the property, such as leasing it, subjects it to the Use
Tax. The Retailers' COccupation Tax is inposed upon the gross receipts
received by a retailer when he sells the tangible personal property at

retail for wuse or consunption and is conplenentary to the Use Tax because

the registered Illinois retailer is required to collect the Use Tax from
its customer and remt to the Departnent. See Ill. Rev. Stat. ch. 120, pars
439.8 and 439.9; 86 Adnmn. Code <ch. |, Sec. 150.901. In this manner the

registered retailer reinburses itself for its corresponding ROT liability.
Therefore there is no double taxation here on the sane initial purchase
transacti on where Taxpayer's purpose was to acquire the itemfor its rental
inventory. Wen Taxpayer later sold rental nerchandise itens at retail, it
properly incurred ROT liability as these transactions are not occasiona
sal es because Taxpayer acts as a retailer as well as a lessor, and the
auditor did not assess Use Tax wupon the anount of nerchandise sold by

Taxpayer, which in effect allowed the resal e deduction for their purchase.



(Tr. pp. 34-35).

The inproperly <collected tax here is wupon rental receipts, and
al though the Departnment explained to Taxpayer the avail able nechanismto
recover it, Taxpayer chose not to do so. (Tr. 60-61).

In sunmary, | find the Taxpayer has not overcone the prim facie case
of the Departnent and | reconmend the NTL stand as i ssued.

RECOMVENDATI ON Based upon ny findings and conclusions as stated
above, | recommend the Department finalize NTL No. XXXXX in its entirety
and issue a Final Assessnent.

Karl W Betz
Adm ni strative Law Judge

1. Thi s and subsequent statutory citations are those in effect during the
audi t peri od.



